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IR ERRXTARNILE—ESOLENBA D ROMRIE S, W6 SCHEL AN RSB A
VR LA R B9 SE AL

Hy, FEAENAMEXEXWANSE SR “EHERE WRERT. fIEKEHNEER
HEMETMARBOCERE, ELFEES, E5MAFELUBRY “HL2HNW" ‘O,
TN ﬁf%@i@ﬁﬁﬁmﬁﬁwfﬁﬁﬁi(%&ﬁﬁ%)%%ﬁoMLﬁﬁg%%
g, IEFRERAMREBES (7, 7, A7), FENEZERAEREBME ("%,
T, G, RERERE “HRRMAET THAMAMEERS, Filt, “THEEELT R,
WHR P EE N FRAKBILOR— R E MG, REamEse T REREE CCHERE”), B
DGR “HEERA” BSHRBNEL, 44, CERXEFERKN “EEX" EXH
“IERT EXAES R RS R,

XMAMB TN - FEPIEFTHRM BRI EETH BB htaAF. DI3EH - FHA
X, BRATTEENERGE, B (FEREAHS A SEHALKIOENR) BSEEENERERTE
BERZIN XREN, s, EERRREN, SEEHEANEBBARR, MMk
TR 0 ) B B B P S B TR N B — DAL Z st 2P, R & BT 0 B A A A T T
MR BN A LR, MR WRESBUERZIMIBERNA, HIREREAMMAN, BLK

RUuTRe s A REEN . FUHNE . SFRAEAN—wHE “EEE” BER® DR
B - kU, BMERERMEEERR, WHA —ENEEXEEAER, SRR hIE
BRI AL (NMEEREMZEOAN) RERRE S E R ES Fit, ﬁﬂ%ﬁﬁfﬁﬁ% - HIHTEWY
H “EARRA" REMPELES—. WEEELANE AR, R4 RATREELAME “ Sikdes
W HER® DR - FARKRE T Sk %Eﬁ%@ﬁ”@@ﬁ*%&ﬁﬁEﬂﬁﬁ
PN EREMER, EHX T ST RE R B £ BT, A FHEdEF )y
RIZREERIIME “SEEN” B, SHATETKN BB BRI 8RNI %@

fatk, M ERXFERHT - FEMICRKBLEF, BATRT LAFBBCH Ir LR AR 1R E

SREG, #165-171 T
RIE]EFRE. <<1Eﬁ'ﬁﬁ:—¢ PEMAE M), (FRER) 2015 FEF 18, F75-94 71,
£ MDD, 5654 -658, 809 -901 i,

\\)ﬁ‘\

@
B 2
&

\

® 2REQ, #889-891 7

® ZREQ, H845 7

@ BRED, 45656 - 658 868 - 870 I,

® SREQ®, 8F, B1-187, UREIE, $£179-191 T; HiBeM. (Dir - HH B &¥” 2FH. WK
FTERMBFMHARRE), FE®D, HZE, LEERRP, $396-431 W,

\\
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B ELAATE R = i, S5 - FORAMBEELSEEERWREIE L, BMERERT (&
BH) Bmatrh, iRt RER “BABEA” wlan, HEREAEZRE “H” &
HHXPHEMIER, QEEm.®

BT LA LAE, Sl - FOMEMNEERAAMLCTEH SR, —inEaRE CE
PERAREE, BWA—EN “BHTLEN” MK, kYL, FEER (LARBE XM E K%
BHR) WERREA “ME”, HITRGIEREERENTF T ERSUAMBEF .

EXER “HRIER” EFEBRESY, DR - FENE I RS8R IE W R &
MRE, HARE R 1870 £ 1895 LM 8 K2E 15 ¥ B bt K 19 22 48 /K ( Christopher Columbus
Langdell) . ZE/REFHIRE, HFMERNZEBILEBIUTEIRHE, MLNEE A" (axi-
oms) kK, FEEEFZEBMBL —RIIMEE “FH" (theorems) O fha A, FAHFERNKE
ARRZEES, REE LR EEEFERATAFR.® EEEMNE, EhFRAERS, —5RA
IR T, B EE R R R RAGES T EEENRE, BARMN, ZERKNEEABREZR
H: 2B R FEBHT (Oliver Wendell Holmes) HJFREEMPE, FHEFB TEHE _ERMERE
B, Bt AFE X (legal pragmatism) @

AT AR AR SN, HEH B 5REH T MARBHAKEEE —EH%
B, HEDRES - FEACEP, ER—MAFTEHMNLAE (MARRKWEEMNE), HKME
AUEESZEEL N, 0 Bk, AR, EEEEREN, BEMN BN g
PHERRE . BFEMEXERNBERE “M” 5 “1C7 HERXEEES, a3 RMHEER
e, 5558 - FRmE—ERN “BREE” +0AR, FHEMBS, 77LRLHRE A —KH
“AL7 B BT, EESNEE. FEARERIEN, BEERE BN LTI RN, FaEHRH
S, “HERRT ZHURE KB ERE B R MGEEAENY “ARWCH” (“East Asian Civiliza-
tion” ———MEEHEFHERIFRNS LKAV LEES) MEKRAE, TUE—TBE
ERIR B WA BIRHE

FA#E, XEREXEAMEFREERE VERMEREUER, LSRN, EESTH
PTERRAE, FEEDHTHEMMEEEM, Thrt, EEREERAERE LR ZIEF7E SR E N
HEFES A RMNERE =G EENAR -BELRESE BRI EREE, E—eBEL, &
HRWEFBBEN—ARUMEREL, FEEEIRLREES, AATHRBZEN LHREFEMRESL
A, MEZARRTHYEENCE. TH, PERL TG EMMPE. SHERZ S, HFRAR
Ery R, REYSG—BARIERIRL, #REGERESMKER ) EEH AR, WAeRRF
W@, SFERFRNHE, HPESXMBEMERMR TR, SEERmEIYSE AFEREA

® BRED, % 828-830 W,

® BR[EIARE . R (MEREmBENizgiir HARR %), GFREHR) 2015 £ 28, $162-163 7; HEHE.
EYl: (FHEZEHILAEERIEND), (BR¥ER) 014 FE3 8, F133-14 7,

@ See Christopher Columbus Langdell, A Summary of the Law of Contracts, Boston: Little, Brown, and Company, 1880, pp. 1-20.

@ See Thomas C. Grey, Formalism and Pragmatism in American Law, Leiden: Brill, 2014, pp.46-197.

® HHEmB KK, EERRERE (Jobn King Faitbank) REAEFMFALBF, B (KL: HAHEL) (Edwin O. Reis-
chauerand and John K. Fairbank, East Asia: The Great Tradition, Boston: Houghton Mifflin, 1958 and 1960) DI F (K. BICHEE R
(John King Fairbank, Edwin O. Reischauer, and Albert M. Craig, East Asia: The Modern Transformation, Boston: Houghton Mifflin, 1965) , X
FAHEBREEN T LREEEAL,



PEESHR, HEEXEER

MER, EAFRELT, UAPANYEA—TUE, SO ERIE, FhFEESHEREEE
RIEIFHR, HHNTELME “ LEEAL” . XRERTBHNEERTH B9 PHE
SRR ARGy |, =& REERE—ERAHERAFERENXERBNLEREE,

=, HRPEMIFERXEXEF

(—) #Esm

mE 1R, M5 PEMERIEEREXER (A%, BARBHRNHN RARE R SR
HRMERRBERSEBLN, S “ARBEM”, 2005 43 2009 48], 7EEH 1030 TR S AR
RSB HMOREMUS S, LHS30 TR (G B85 52%) BREXFEHERRAEEFZEH
SMEE, XEZRSMEFHSHHX “EEEE" AL (X “BF") BRE—ENAF, b
MEAATHE TN “BRAK", BMARKILSEEEEREREXWRE AR, BERA
SBHEBAMTH, TERANE/BRABESE = F8iEkmirss.®

®1 HEVPIEHEHIZAREINEY (7))

AR 1TERR Gk

., BR REFE HEEHS REERE
1978 4E- 1983 NI J<t
FOBE| pmzrs | me | (cmEmm) | SE | Ches) B
Zj::j;:ig;:% 800 53 853
R 710 37 747
HREEBE S 89% 70% 88%
_ . BR EERE HREDE PR RE%E o
WS FE-200F | parns | mse | (TEwmmD) | 2X0 | (s B
fizif:{fgf 1030 70*" 75 840 492 2507
RS ER 530 63 67 247 168 1075
FEMERA S 52% 90% 89% 29% 34% 43%

SRERBMAEL, XFmARARLCENMNGERITEA KBENY I, BR8N L
PR TR ZAT LAY AR B 2] 4 R AR BB R X L 4 4y Z AR A 89% , AN 52% .
RAER, BEREAZHEBFEARNAENEXERRNERBIS KT HEM, R, Zaist
KiMfgL it KR ERHTH (WRZHBMRK) R, HHE-EBRENEM, NSNELH—

@ BRLEG, F£s5E, B -1LA,

® [Fet, HHEZGE -ERENMBAL, e tHELEEANRARAR—HEDHE, XK. 28, k. BES
RAEEHALRFAROIH —HEFKE . BRI, BASHRYIRRE REERMET, AEflit. B4, 2150,
HEEH, B2F, HI18-551,

® BAERE: KREXH: (PEERRERRE 201 EMETTAWERIE), PEARKSEHM 2011 F48, 5 303 -304
T, #4-2; F334-335|W, F4-4; H372-313 T, £4-13; F3I4 T, £4-15; HE376 7, £4-16, HBH: (1) #Fid
“ T 4RO 1981 £E- 1985 SERORAE; (2) BRIE ¢ e+ " ALEEA 2006 FEHUE.
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A K RAREERS A LRAR, EARABER. mSHEEAMBRKA DTS (i
BACRRI), KEMNECENER (RREMEERNA) HWEEFEMEAEER “BAHE” BR
FEBMAAY “HRAME”, HAFXRSHIMEAMESHA, XA GHFERRBEAE ZRR 4/,
s, ARAFBNSIRERRANIEN, Ikl iR, EEEHSNEHENSZH, IR
A—ER KRR, XTELAS, ERH TIREXIE SRR IS MEZER,

TEEAR A EMNERH SRR, EERSHFIEXNRBE—INABRYMNS SHE &
MR, BER “ITEOAMT TREEBUFKERERS VG (BFERRA. BRRSIE) Brigm
. MENAERNALBSRRNRAMERNAESE, B0A—-ERTERNINSS, B
HRBUFEIT TR, HRBARZEBFEIRRARTH, SEAETREHHAR, XF
HEBE “EERSET GEE, BR—-THEEADWIEEXIE X ER, GEFYLIL 70 T
4y, MERFNTERANEZ S, ARBKER, BBIIEZEUL5 S5 90%

HUEER T HEMERHSIRNTE, EFERETHEEBITTARRERNFTY “HEE
", MATERBRFHE BT ENMUS P ELRIIBKIEM, 2005 4% 2009 4F[EFHEFELET
75 ke, HPRInE ARG BN RAMRBBE L (89%), MEBBUNK “HEER
%7 MBMERL QO XRAEGNERT S B BN TEREILH I E G BT b BALA S B Eah 45 &
WY, EERFEIEZT, ERREA —EREEE, ARRTRBIETEEEMEREZME,
BT ER R Z B MY @

RERTERAN ABREERHALZEITTHINE “GE AR, TER-HLPRE (BT
s A (Bfh) . fiel. %] WEREAPRERAMZEAFIGT NS, HARIITERLHE,
FEALIIIZIEMEY 840 THREHZH, A 29% MEHEHARELER, XE-THEHSX
AOTERE, 2006 4F % 2009 4E (6], G FHEMRALHE 247 TR RR M/ 5@ BRI/ UG HE
i, LU IE S S R B RBUBUR BUACFR R, BRI, B I AR SR AU LA SR E 1
ERREZMTR, MEBHKELMAI0r “8RE” BRI, RMEEEEE —ERRR 8
UGRI T D

B REGAMG (B “FREART) . XERERTREWEA —Emet, RAIREEER
EEFERTREER AR, HE—ER8E LRBERMEN . S8 AMNE, HEWREARA
B, REREAR. XMATET W4 KB (mediation) EIFMMEEH BRI +HOAR (F
SCHERITIE) o BRI, REZRFBR, EBMR R ERIRERB I HEBEZA BN, T
HRFAEYRSE BT U0 LA REEIFFIENToH, REEATHBESE., MR
R AALHE, SHADGTRRES ST HRERRNRMFP, 765 2 BB 5E T kAT i

® TR —ERAET RREAFMY, 71990 FREHAT 45 g, B2 EBTFRE, $12000 FRALET 1.2 Fig,
ARG EREHEB MBI, SO, £377-38 1, £4-17, Ka-18,

® BREG, H408-417 7,

® HANEAMMARE GEE) CBELER, ERSGHIE, KHERSROXSAGNAR, SLEG, %374 7,

@ ITRIMFE R TARHK, BREMIHE—SHARNEE, EFtBORERREITET THBITRAZSR, 50
H®, 5379 -380 T, EASH—RIE, BRANFESHSEERTT RO RIS HUS MR, JELN, BT
SR, EF—¥,



HEEASHE, FEE R

MR FTRD IR THERKXHNEE, EELHEBMELES (492 7) ENRERY
F, RAB=EFHEE—E (BFo8168 ) B2 LA EBMERN,

AEFREFBH, 21 HEWMURMNEGERBRR, SERFEHREN LA, mE1
BiR, JLFERIZAREN M5, W50 FE LA 500 Tk, X FERETHEAEMIER:
m4 “gEMNG” SRIRARE (—HER) REMARIE-2E, FTH—FFER “BNR” (BR
EHRFRMER) WAL “KREBRHE (WEBMYR), 50E&0—¥. o, BEWHLE
MR —FETARAREIIP LB BE TR, NFF (—H4E) REZHFTHT0% TR 34%,
WHER, NEB=BEFPHRYFETHEE &, HFREZ -EEEEERMNAKEFSKTHA
f, H—RENE, ATFRERGRERIE LT, RERXHREEBRNES, BARERM
BT LA A BRI LB e AR TR B Bl O TR . B 2Rk, RIEBURMEREF R AR,
REEX—EREMEFA. BIEJLE, REBERBEFRTER AL, Mg=EREEHZ T,
BIRREEPH—E,

RO, UERR—T2EMEGE, B, BEREARLHEMN “LliAm” 2it, K-
ANEEMOERE “YAR”, XEWEFEWET X E, £R2EI AR IR S 80P F
R WIRBEIRMMUSG ., H—KRER “EFfRg, FTERERZEMUS ., EhEESTHER
A (k) MAKRET, ERALKERAE LA (BTARST, S8 —-FAR),
BRAMMYIIRNEE, BEMERZE RGN, EXETEELXER RS RN FRER,
AFEARBHRER . TEOAR (B EEHITMIAR]) URERREN “RaTEAR” %2
X EEEMIIN,

EREGIHMER, BRAARRURTEREN LR, EXTURAEAEHER, MEZ, Wé
£ (BEITH) BEFHRILL 2500 Tk (LN 2507 ) Ma4zh, H4 1100 7& (ELH
1075 7)), WEERUATE REM (ALWITALEY) BEMEULTMA 3%, BiEid (—F8
BER) VERRRAMGRE . XEtR S EMIEERE X ERIZONE P

AR ETTRESIN,, BN AN ZBTEER ML AN RS —IFRME “EEXE Uk
R” (VfE) WBEZT . XEERAMNE, EAGESEITA B BIRNEST, LEAEEE
M ARFEBERYEREEARE—F (1075 TR R 530 Tik) . FRZHW RARBERB MY
FEXFAB—IBEREGRRISNEZEERSARMERE DS AR (32130 7#), FIEKR
FIVER A LB IIAEBE B (3415 TlR) . RAIBNFEIEF A RH N AFEHERT “JEEXREL”
Zhh, teEairE H BN R TRNARTEEAN EXER PN EEEEREHIS,. TEHEHE D
SRl IE ZCIRAR AN IE AR B R

(=) FEXNARPEERFR

FEBAMKKIE U ERAESES, EXAT =AFEZEAIEEREMMEERR®, B

D ZHED, BREEH, F£184-192 7,

© BN, F419-432, 433445 T,

S REZAREFRAS THERHRE, 2000 FHE—FRHESEA T HE (2REM, B3I, R0-2), MEHEHR
BN 492 Fik,
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“RIEREMRT . CITEEL" MO kBREEET. EO(RE) CEMET M (TE) AL BES, A
BHHN XSS REAREESL A8 —AEREENS Y, DBLE=FHWRIE, dAYFEANY
HESRARAGE ", MEE2 “BALERK”, Z2HibR, “RERL". & “TEH
gb” ZH, WBAT —ZHHREFE, AR AMUEFEK (ZRAHE) HEEXAL,
B RERE —ERNMERNTE/ BR, el RABESKBHAI N M EAEE, SR
B, R “HEBEHME" . SETRIEFLAYSHBIEBILGIAR, HEERIEAEEL 2
EERRFREAIR, EARGFE - MEEER-ROLEIEFHET, ABAK, EhE-—H
5 (1) BEAHR, METKEBUAR, ERMEERFE2ATFNERF (THEEEL),
PIEALE, HEENERER RSB RTA B R

FIEXFEROLAR, SN E—EREREME, Y BERY RARMGEHER, HER
FORA e X VAR BN A BT ANk B R 1B iR, 2 rP 367 58 T 9 i B S 7R AR TR X HE T 66
. TEHEEY, WRELVES| S ABMRGIES, HEXREERERERE, WwHa—
ERERE N (BXTERHBTETSRE) SEAZRBONR,

B2, muHEMREERUE, ETRASIRERRNE, SBE X EARFAR, BAXHRLE
EEE AT BRI —fF MR . ETT AT B IS A A SRR, AR AT B RER
BB REHORMLER, BREAEENFT. BBHSE, ERRFETE 20 Hhe 20 440, H
TURIR A A AR RTRE, S5 00 S BB R T REEDU R — I B R B IR R AT B A5 Y
S, T 1931 FRHIERMAT (hEFERIEMEBREEG) S B, BRRREH, EHGE
AFER ANRKRE R RN, EASRAEEEACEZMEENERWEOMACE
1§, "RNHXHBAFEER, NVEACTRHH—FET - RERGEBRER, H/ARARTEIHE
IEMIRIR 2R, EALXEEMRN, EMEFRIRMEREERER EET —RIMER, RALHEK
PR AT BRI B E B R A F B BRI ATE & 1F, EAUE kB 5 7 B Z BT LI
SR EEALE, FRER, TARITEE, Nk, STREA-E-EMRBEEAULNTTE, X
REEERBUTHIRAZBIKF ER/ME, BERSET - HLEEER. JLFSTRERFIW
BEIRRMF PRI EHAERERHE, BEFSBREAFHRAKPMBILFRLER, BRI E
BEAAEEEE, ATREREBTAEE, BT 20 42 80 F£RFEM, AWMET ZATM KR EIEE
R, WERT ZAORGHES RS RNES©

BERN, EZ8T B EMTE, NN EESEY X TITRASNEE, 8%k
TR 20 42 90 SERGHREAHRER “JURK/N" SBF, MEERAZEY K TR, L. ik
B HBRTRMERGE “BaR” s, MELTHRMUARGREE, e, EETiME
KRFEXRITFHHBE—T7, RINUEREM—Tr, kEFENMALIE, BR, ARAMIAILL

& 4P EE SRR B XA AT LB S X B AT M AL, BEASRERA AL —iE, HaREE, &
R AP ERT BB AR, GANEZRANXSBREEN, 200, BREH, B 131, 1K,

® 1931 4F (PEFERILAEBEEF), B9 &, WU E¥5E%H: (TEAREMEIENEIRERD . 1983 FHFT, 5B
zﬁ.c

® HMItiE, 2REQ, HFEH, F4E, B,
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TRTASHR . FREEXER

BAEMEE, (R, KA AT # St I8 o SR A B A7 Bl 25 T A2 T RIS B b3
Wig, FTRE T TREORE, LERM. XdRE¥ERXRBNY— M REs 1.9

TR A SR SR BT RE RSB IFhAUL HIHLH, BE kB XS5 32
HROMAITESRMN . XETREFDAREBATBIZAZRT —EER, LTI04F E 375 BT H
L EANE, TAJLEAMBED T "W RgEFHMNE. ETANFEMLSREIHITH
iR, EHTBUFERELL “HEIRT AR EFRRINET, tREERIRARKLET 7 3IE N
HEEM. fIfL, REBRRITHASRZIEXGR, BRIAGENTER “F5IRE" TukE, HE L2
WEART “FFahXR” 1n, R TERT sk RyFEEZ S, 2005 LK, “FHFHIK
BAR" KMENGE, FERES. FULRUFHAGREY “FHIRE" THEAR, AEIRM
WEARZETER/ Y. BEMRR—MPNHEHR, FAAREENBRHBMES, BAX+HEA
fR, F58hERAGREH TN ENIIR BAKG TRAMBEA G0 WAL EALE, 2015 4, 55 IRE A
ABBZKF 6000 7 N, 4, RPHFHEMFGEN “EXL" ER, SHEERY THIEN
A, AR EZET T EF AN KN RERLERRET HBR S

Hx, MMEREREMNY, mMRALLHE AT ZEE MR ABREKE, FFEXH
ARNHERES GG, WA, 20 #4230 F£A04%1L AXE) WHANHHEER - XER
BIF: —PRRARB T ZILTFHRAT 27 5 4%, APEHXEIXRRQRIGIHER
TR R Q EWSAHBUNRAN AL IERTBABS, BRAFETURRFTEZME
BRAXEREE, BR, ZERXENEDNEFTRABORBEET, A THITBUFEE®RE T
(RABMESIRHFEIHER) o, BHIERFHFRANE, X R HATAEST3HA4+ %S5 A
%, BREHIE,

MR, FMEARE MR W5 A. ARA-BRELEREEILMZE, MARARE
. ARYFEABPLERAAGEARE, BERBEZEMZHIIZE AT . —HLUKREBEE
X UL RAR O SRFUAME TR, ERE RS IR E SOE B B AOR W E B3E, AR LN AT
TABRRENERRE, M52, FEXFEBELFIEPINER, XBETESERTI SR Z
(6] -4

BpfEMNLY, FATERSCRAUESR, BRI TENRESHNHLTEEINTE, KETHREZ
B T & B AR AU R 4028 B 35 B AR B 20 S, FF i A 2R TR R A Ah B8 A AT & v BE U s T
HEHAEANBRERANLS, XETREEINBRRBREEREZRNTIERER, RINXHH 5
FUASTERT AT S K B P/ L MR e, WE, MEAMTNARIFAKRLE, —EBE FRBE
MYEARPMEBERKER. RN, @53 (BUFSFE®R) B A, RABEHY KT R EXIE
SURRBGERIVERE . AR, XA ISR ERIE BRI R . Boh, BINEH SRR
TE, ALRRNASHEREDORGERERAUS, HBFLRIHUN ., BERIIT RO LML
MBARITTRAEB MG ML, XL B 4 dy 7 B IEE P

@ 2REG, F£21 1,
® HMILIE, Z2REQ, BEEH, F301-328 W, WR=,
Q@ ZRES. FEST-59 W,

Wk O

\
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KR R A B, RATTUBARBHY, a8 B REHEEXARHA
AR EREATEEATHAEEM. EEERETEHNEREERAMSXRAEENR,
RSB R T EXEERNGAHE, HRTENF “MEHs” OSU—ERZRENE. ETF
ERXWITE ARG LR, EEREEPEENEREREERELERBIAERESEZEMLE, X
—ERREHRI TP E AL RIREAERNEW, TS, AT RN SCER RS2 T R
LYNRE, WMERUE b2 AT RIS 2 M B EUE U B, XT3 B E SUR R A fh
B, FEZEINHALHBEDHRGSBERRE —— DU R E AN w SR EEFFR
WIHR, RARBEZEMNE, T ATEMNMEHTHEAR KGR,

(=) 5EAFAWIERLAYHHEERYEIALL

FrmaERiA G detls] (ADR) FihEEFAR HoAR. B, RITFTELFEG K ADR
FRIVRIA R S MBEMLRIF, WFE (arbitration) F1 “BEESMARE” (out of court settlement) , 5
FEEEZ AMEERI P (mediation) XHIFFE, R, HELFTHFEMBE (mediation) FidhE A
BEVAMRIM LN X 5> B, BREAIKERARINY, HEFRLIET e 8B, ARk
BEHRBFLRFELSTF . FRALNAT UERBAREHLYZENFHEE.Q £XEELR
By, EHBRESBRBERFARE NEENE WA, RelHHED mkiE, HERHR
TrEKXMERAR, RHER T ERX A BURBORTALE 2 1 MR R IRA Z RS E 250 7
%, BHEFA RS TR Z 5,

AWV ADR R ERB TR EIRPMARMERNAER: —FE itk gk R Em
K, HEEAREHERPEAE; H—MERBELNIIEFARRTORY, 25HEBRIITH
kR, LWERE, SHA ADR, FHIE ADR 5-+4- AR E R IE AR AL X FEAERIFE,
RS BEMIRE. RINFTELSFNKGUIEH ADR W AFENAZE, A7 ek Rt E
A TARAE ) EEEL

THEAKRRE T 5SERKEZ 20 TFREME . USKERE], s FHEKIFE SURHIT &M ERM
HEMAR,C th FRMHIEERE, RIEERIBHITENEIHTEEE, EATHRKEEMUT
ERPEGEH TR LR RGN EEEEE. E2EEINBEMHRT, REUHRSEREMHN
B, HAZMEA R EREAN ., BEREICEEAFA (SHESMTT) BERERFR, U
BA LB RGHEYE. EnE BTN 2002 £ 128 TERFERHFF, HARBRITTGRHIRMG
A 0457 1, FERELTILERN “UIr. B FFEIE NS (Custody, Visitation, and Support
cases) WM (HEHERENTI%), XRHMN, REMSR LRV EKARGER BEE XM
ST EENESE SR ERAE AN AL TR A Fr i IREI A R AESHRIA R BB A &5 0.7% B LB, FhE 44
NG

@ See Committee of Ministers of the Council of Europe, 1998, http://www. mediate. com/articles/EuroFam. cfm, accessed July 2005.

@ See Rainer Kulms, “Mediation the USA: Alternative Dispute Resolution between Legalism and Self Determination”, in Klaus J. Hopt and
Felix Steffek, eds., Mediation: Principles and Regulation in Comparative Perspective, Oxford: Oxford University Press, 2013, pp. 1257, 1283.

@ BREE, 512451328 J1, WEIJLAMESHIER.

& £ W, Virginia Judicial System, 2003, A-50, pp. 64, 112, 116, 131, htip.//www. courts. state. va. us/reports/2003/SECTIONa. pdf,
2009 £ 9 A5iRl; EEMEW, £2REQ, BEE 4, $198-201, 222-223 i,



PERESHR. MHIEERE

nFIfE R WM E B ARAMETEHEST ADR FHEA TR — M, HIERGEARE, &, H01
BRI SE X 55 R ZE F ADR B, i&F —EXT/ M. B84, F=#%E (FH
AT BRIT) BUH (mortgage foreclosure) ZUHHERFS Mo, HXIFMIEIHARE, FEH
VUGS BB (HREESTT) MRS BHckdt, HEERNEE, HEZHELFE
SE4 B EMHER RS, TsFnh E KSR ERIT,

AR (MBRT) MBEREEARMEE, ZARE, ARFAERLIIRTEESEEN, HMHEXIdR
BRENB TRARNBREFENSE, AATHAT (AFH) BEFL (BEERDAEREHE) .
MEE—#, BREIEGATERMUS PR PEFEY . TAAERH RO 1996 47K R EE Y
ZRE T ST ALTRT—HRTREFEMNATENNFEOAE, PBEEREEELZHLEAERE
WA, ARERMATERIANEBAMBERF—IEERNIBOELEANRMTEE T A2 X
EHER - (&E%FITIAT, National Audit Office) IBFSTH, 1R4E 2004 4E 10 A % 2006 4E 3 A
MEdE, FREZAMYEAPRELEA (20%) XTEAMBRME.® Wi, -4 “BHHEEAR
( Automatic Referral to Mediation) MU RIREE I, ZERZHMIER (81%) H, BBH —HIEL
R© BN 1999 £ F 2004 FEEMRBLHH —IN “ 8 EAMITR" (Voluntary Mediation
Scheme) , HRIBELIRINELR O FLE, ERZMFARA, BRBENEE —HXREHELE
ATEAEBMMAE, I HEGRE AN SR A R 7 — R, (HRELFREER T
HEFMEE, EXHENRASIBIREFEE, BmWE K, B, BEE7E ADR MiEfEd, R
SEZUE M R I OF O B SRR RA R (RERSINERA) MEARFREN O

FEEMHATERS, HLEEA REBRNABREEN—16F, FHEHREXTEXT
“ANIEFIAZH ADR” FEIRHIME (XEE LD “—RER” “RFEXN ZTHHELD “RRE
") PHAMAE -2 EHEIEER, 7199 F£% 2001 FHHEFEZH, HEZLERAANTE
NTEMHAGA L, B8 A LT 1222 BUR RN, FEOEYLABBMEREMNS R,
FIRTER 3 5 e WM AR AL B M R A AR @ B4R, WEMEN A —E My 1, EEEML,
7E 2004 45 2008 4E[H], 7 “BrAMEBEUNFEMG (all legal disputes)” ZH, IARE 3% 2@t
AN 8 BIEL FHEIEXE, BIER ADR HEZS —Mfi, HAMEARO K, P

@ Supra note €D, pp. 1258, 1299-1305.

@® Supra note 6D, p. 1258.

@ See Jens Sherpe and Bevan Marten, “Mediation in England and Wales: Regulation and Practice”, Supra note €D, Klaus J. Hopt and Fe-
lix Steffek, eds., pp.365-454.

@ Supra note 9, pp.411-414.

@ Supra note 69, pp.414—415.

@ Supra note 60, p. 433.

@ Supra note 60, p. 437.

@ Supra note 69, p. 387.

@ Supra note ©), Rule of Law Index 2015, p. 121.

@ £ I Annie De Roo and Rob Jagtenberg, “Mediation in the Netherlands, Past-Present-Future”, Electronic Journal of Comparative Law,
Vol. 6, No.4 (Dec.2002) , http://www. ejcl. org/64/art64-8. himl, accessed July 2005. JRRFE®, BEBRETH, F201 K,

@ See Liane Schmeidel, “Mediation in the Netherlands: Between State Promotion and Private Regulation”, Supra note @D, Klaus J. Hopt
and Felix Steffek, eds., p.755.
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ERMZA, ROREELLENEIIMIEHMA ADR {ilE, HE 5+ ENEBMHEETF
WO Hxk, REK “EIMIE" (outof court settlement) FERE—FHANEEFARIFZE, HF
AR5 B HARIT R FRFA A ME FI TR RMMR (“KK”) WEE, ERESMNAMBI,
EREFT AR, BR, RIEH 2 (Marc Galanter) WHIR, FEEERSE (EHH)
“BHERBAE T (in the shadow of the law) A, XWiHERBISIFEHQ EXF “EIMIE" K
P F— RS — 5 P ENIEERE R U SR EE AR AAE: EATE M
7. BETANEERSMN, £NARTERXNER, EARTEXEERFIREGEAA
EXWEERF (FEREERIEMES) . XENEMIE, HEFERYFANT (KHE
i) TERERFTDREEN—MEETN, 5 “FBR LTEBRRERAKRXR.

SR, MERFERRERN—RERN “HEAPHFEH" WXEPIESE, NSEERARIOEHR
ERMFHEARAFH. 2002 54, BIPHEFE (federal courts, X H|F & MM 7K state courts) Ff &b
HHRERGT, HE 1.8% # ARKHFA® FRILHELINKN ADR EXERBE XKKWEMD
B ZRARAERCEPERA, FHXBNARNRE ADR KERE, HAFHABERARE
S Y., T ADR M H7F “REER|Tai#75 (some sectors and places)” HEFNEH @ it
Hik— R, RELrERASMNEFERRREERABAER, HHBFASE SR, BB
Falvfh, BHBRBAIEAE RS, AFATBABEEGENERE.Y RINTFTEED, WSEEH
BNMEARFAEZHLEER N (WHSHAHEN) ZURFHEBEFE, BERBE5EXT
Ko MILAIFA AR RRRE, RDEH - HERE 20 HEVHME LR HNRE.S msEE
HRFEMZ UL DIHEATH, FEERRH (BITAELE) 2% AT H— AT E 7 i 4
B, BRBHAPOEDARRES “HEATHFH WEEFERE, SMSENZHES 8 SRS+
L ) Ao BE AR T 8

A E LM RFIERMHA ADR, FHEL O E 5 HRNE.® BB EXELREEEZR—
FERML. W HLWFEARTY (MHBAREERFESF, FAEREEMERSUERBE, FIHE
WEKRA), REPBALTHSR, RSHAE “MIFFE" (prevailing party) FBFRT, FFME B K

® EUTHE, WELFEETERTH—E FHRIAN, R, ARRAIARERMFEHN 20%-25%, HENE
&% 70%-80% , £ W, Anneken Kari Speer, “Mediation in Norway: * Faster, Cheaper, and More Friendly’ ”, Supra note @D, Klaus J. Hopt and
Felix Steffek, eds., p. 1159.

@® See “Mediation: Comparison of Laws, Regulatory Models, Fundamental Issues”, Supra note @D, Hopt and Steffek, eds., p.95; Stephen
N. Subrin and Margaret Y. K. Woo, Litigating in America: Civil Procedure in Context, New York: Aspen Publishers, 2006, pp.213-238.

@ See Marc Galanter, “‘A Settlement Judge, Not a Trial Judge’ : Judicial Mediation in the United States”, Journal of Law and Society,
Vol. 12, No.1 (Spring, 1985), pp.1-18.

@ See Marc Galanter, “The Vanishing Trial: An Examination of Trials and Related Matters in Federal and State Courts”, Journal of Empiri-
cal Legal Studies, Vol.1, No.3 (November, 2004), p.459.

@ Supra note GD, Hopt and Steffek, eds., pp.94-95.

@ Supra note @@, p.517.

@ Supra note @, p.517.

@ SRIE]IBTE - F1A. (ERAL¥E), B, WMEXRE, [ HHEAE AR 2005 4], 55225 5,

® ETHERMBE “BHFES" (plea bargaining), ERHE THREABLSHREENRS, FRRNZENETTIRGRR
HER, MERESHEBRAR,

@ Supra note @8, Stephen N. Subrin and Margaret Y. K. Woo, pp.213-238.
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W (FEEBRSIETN) FRAMMBITTORIMBRA B, FEMAEE LM L5
FERRAALHEF, RN “HIFT” REMBRES W i HeHE “ K" KE—3
Zha, BAF/EEATEN TERHNEEH, THRERH—It, MR E, SBEXUTRITE
R YEARMRERL . MEBEFr2 20 TR, SRRy BT, BRAERERN MR
BH® ZREAER, BAWAEEAXTHEIERE GHERTRREH, wAZMBERRIRIFE,

X ER ADR M E AR R, BRBRNFTEMRITEY “RE[HEE ARME" 8
hEFE—ERTEKMERK EA %800 B TR SN EA 8], ZICRM SIFER
HIRT B AR R R — R4 . EE R ADR WARR B A IS s SR I MRBIHI B,
EREMTERFAR R RABREE, BT WMRRERA, —FRAEE Y IE A H 3
TESR 2 MBS KA B PP SN E RIEE, 5 —FhRIEARE A1 7 X frik A & 57 A9 IE A IE SO
RH AR GIE, iESHEOBABREERERERA—F, FEWRR—MERB/NY A LKL
SRR, P EERERE LB,

EEER, 7EVIJTHY ADR 28T, BERAEARDRTHEKFMEILH, HREAESEERSHRE
ARSIV MR A ROMEM . il AT K T 32 B A AT
7, EHERTAEHAMA-AETRETX MRS X FREZHARNER, WERBERA
2.9 XE, HMEEE AR B BB/ 0 400 H 2k £ AR TB] #9244y BT 48 4R PT BB AN VR 0 E
A, B RERSKENS HERBE MO M6, SelhHMA LRFIMER YT,

HIA T T sk J B4 S THEHEM SN E S5 REHR 9 ADR, FE ADR 5+ (= &8 #%
FEARIRHE, HERPEFER, HIRE THEEASFRINIAR, HLEERBTHT A S8, /£
R H U BE B4 171 5 AL AT RO AL B BE SN U 8 A0 AP BRBIRE , AR S S HE R itk okl BE 64 R 3l ) 73 26
B, NN ESRT HIERE XHRBE TR TRNER . ATl s SR R MR8
fr, MAREEXNHAFT EXECRBERZEATE, BT RBERZIRIEE ADR AR —Fh il B HK
FWEE, W5, HiA—SRERRK ADR fid HYRMERER, 51&ETETENIRRE. FRE,
BB AR E KA LR, WEARF E KRR

R TR YA BEBImE LT BB ESHEM, FERFRAMHEKHLORE S B
SFPRENEEZS, £FE, ANBCLEEEMIBRTRBOES ., MEWMSEILH, B
BB RIS At & P IR B S P RER MR, LR il HLRE A TR A — R A R B9 4 1E TR
(FTBOAMB LB AR ) o PR 2L LRIGER ADR 15, MIEFMEE. ERKES
BTFxHiE . SEERMHEUERNEZT, RER ADR EAMMEMIMPREE, FTEERRH
ERGER (X)) MR K 5K B, EIER MG EN R MMEHE/ KT
G, WATARETETE )79 ADR MR EAEBZ BRI AR EHFS, EAXU AT ADR 28
“HEHE” fOCEBAE”T BIRE, ERUANERPEATLASTR T E.

® %£ET 2004 4£6 A 28 HYFEAZH Moss, Levitt and Mandell #IF/A 7] #0 F R B M 244 & Rodney Moss Bk, HFERED,
HEB 4, $204-205 T,

@ Supra note @D, p. 1258.

& Supra note €9, pp.365-454.
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B, ROFEL—PEN. HOEARERA “FRER" HEERN “REXH” BXR, L
HEBAMNSHE, BEARGWERT PEMEEXE XS RS BBGE, AFARERL “RR”
(ATC702 4E- 810 4E) #1 “F22” (/AJ0810 45— 1185 4F) AHRUED. “Slist” T EMERE N HHK
HEIWE, KA T EATBURBERNEERHIEE, 7EERAENIRME (AT 1603 451868 4F) , EIERRE
¥ (HIEWR “RTE") REARRKWGEERESULIEXERNESEE, KPR, BRA+H
H—rE, ERFHE, EEMRBESRAKNEMRRI B RANS, A SR XK IREA R
P, ASEARRWIERIESAR; MH, BRBSOERELUN Y E, RABRRES ARZHR®

S EBEMEMNT XA —~EARKE, BAREEINNECEIMYHEERL (FEL, BF
1) HREE “JAE" (AETIRAERT) BF, HPaE: EERPRLFRERN KNEEU LY
WHE “RL” KPART, FHZLEELLSTIE, FERSIANK, HESRASHEAH R
.9 xUEREREETAE “WE RHTHEAOEAMRF, $H R HARFE, BEEX
U, ERBMYT M (SPERE) “EREEE, STETE “RAR7 M CEAT BRI
ERA—FE

Zla, EAEH, BARNRBENER, BT HAUERMREIEIERABAGTERMGZ
5h, fE “HEBEAMET 2, ERHT AET 5 “EET WXERF: EUZBNE, FENE
HEZHFHNE, MHEFSRAFSEARERERERF, AARIEE “Z2RE” REHHA
i, R hEERER; WH, MERHEATXWAREFZHREM—FEF, HFEADART
DABERT S, ZoRFAFHEF O B8R, HAKERAHE, SHZMEINARHERE &
WL, A —ERAR,

4, BARFAIRERKTER,® HERENET ZRAMMXMEMITLZFHA S
B R IB AR ATE /AL @ WA tR o T H B AR RS AR TEMERS ms, MiEng
2y, REFBDARARREBAAANE —EEF, WEHARERFZE, X “RAE/MR" BF
MR, BXFHAFHARFORGSHOLEWE, KPE 552 RNERS FHNEGRERSF

@ See Dan Fenno Henderson, Conciliation and Japanese Law: Tokugawa and Modern, Seatile: University of Washington Press, 1965, pp.
4849, pp.55, 61.

®© HAISIEFES, BRES, 5 131-166 F,

® SRE®, F183-187 W, BEFAMN “PE” &, BAPELR (RENH) HERER (BIL), K& XHIRN
EPEA—B, AENEALSE, HE “E e XUABHELETMASIGED S “REER", XTHIE "HE" &N
Wi, ZRE®, F6-12 1, ETHEPN “AE” —iF, HEA (ALY, WSEEHTRE " BF. “HAR" WEHR
RBGERH, FRTHE, 20 CRAELR) 5108, REKBMEFIE 1955 - 1960 £, 5 10944, 10947 B,

@ FHARBE, XEE 10 7 APHA 365 ZEM, MAEXRE 16 %, REJLFEAANER 23 5, £ Stephen P. Magee,
“The Optimum Number of Lawyers and a Radical Proposal for Legal Change”, paper for the Conference on An American Iliness: Essays on the
Rule of Law, School of Law, George Mason University, December 3-4, 2010, Table 1, http://buckleysmix. com/wp-content/uploads/2010/
10/Magee. pdf, accessed July 2015.

@ See Ronda Roberts Callister and James A. Wall, “Japanese Community and Organizational Mediation”, Journal of Conflict Resolution,
Vol. 41, No.2 (Apnl, 1997), pp.311-328; James A. Wall Jr., Michael Blum, Ronda R. Callister, Deng Jian Jin, Nam-hyeong Kim and Dong-
won Sohn, “Mediation in the US, China, Japan, and Korea™, Security Dialogue, Vol.29, No.2 (1998), pp.235-248.

@ Supra note €, pp. 6-12, 3743, 48—49; Erk Ficks, “Models of General Court-Connected Conciliation and Mediation for Commercial
Dispute in Sweden, Australia, and Japan”, htip.;//sydney. edu. au/law/anjel/documents/ZjapanR/ZJapanR25/Z}JapanR25_09_Ficks. pdf, ac-
cessed July 2015.

@ See Harald Baum, “Mediation in Japan: Development, Forms, Regulation and Practice of Qut-of-Court Dispute Resolution”, Supra note
6D, Klaus J. Hopt and Felix Steffek, eds., pp. 1079-1080; Supra note 83, pp. 191-201.
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FARMZT, S —REET VS / “HR” RINERK. R 4t E 5B A e
B (SRPE—E) FEBMLY], BRFERETITE S RRE— Ry ERIR0EA,

EFEE, AXREETE, XE RS, MEARE, HEXARRRLUHHEEER
Wi, MH, REEmNASTERRSH KM L2 FAR DR RRRIBEKNERS [, 35
BT RREENBM, M T HAZAR RN, 55ERE 20 tHENHED T 2R HEE R
i

HREXTRE “HEHE, BZeRE AR ENAEREREA, BEH, PE
SR EFHKAR, BRML, EERFEYL (L4 “—REE, Factor”) # “AERERH
ADR” (RZEZE, subfactor) T, HIXFHMT B AMEBEELBREHMER: BANSHERE
(K10.87 4, BERKEEEN0.90 4, T “REFN —REENHAT, HAE 102 MERH
O FHEA RIS 14 47, BEUETHKNET (.9 SRMI, XEERE, H#HRELTR
MEEEA, BE, E GEEEIEH) RSB RIRR EREE DA AT xt
ADR fft &, FristmisBeEs,

AR, BNFENRD, BAMGREMEN PEER" WIEERE UE%, M RES
B, WA “FEXH EFREIRRNER, 8T —RETER. B, AUERFS
SEBR A ML 5 7 5 B AR o

(M) YRAFENKRPHRE, FlELH

FEBRAICEER, b EOTERILEIINA ARSI T AL IR IR TR, Mk
“ITEORAM, BACSNRISHIEMS] THESR, BAHE, 2002 FLk, $©EFBERNE
TSR (URAEE) HENGET “FEEE (5 “FEAm”) MR, SRxXme
HFPEERGEBEEN KRB, WREBEEAF “BEMIE X" (restorative justice) 35 313
Wik, RE (£ “SEFHEN" OREME L) 8 REMR" SRR/ 77 B ek —f
BT ®

H, WF “BEMEEL WROETIEMEAMEEABTAELR, HEX, REXHSR
R&Y, RREEASHEAGHE TR, ESETFNEANBINZEANTEL, £h, 28y
XTI EMEERENERILEEE, COLAEESHEEER, EERTRREAN (URHEE
AERYE) RN EIERME, B ERNEEREES, SBRNNEALTRERES
ZFEXEMELR, BARRE L AFEMER, SRE, HERRSRTACKENSE, &
HESRELHNERE EHVET (ETR) WERT, LEREOZEAN BN KH

@ See Dong-Won Sohnand James A. Wall Jr., “Community Mediation in South Korea: A City-Village Comparison”, The Journal of Conflict
Resolution, Vol.37, No.3 (September 1993), pp.536-543; Supra nole @, Wall James A. Jr., et al, pp.235-248.

® See Linda SueLlewis, Mediation and Judicial Process in a Korean District Court, Ph.D. dissertation, Columbia University, pp. 1-38, pp.
185-226.

@ Supra note @), Rule of Law Index 2015, pp. 104, 132.

® ZREARF, o, MR (FHEHSHETORFMRE— “MEESEE TOMERR" BTS2 RMEER),
ChEMFERREE) 2006 558, $£109, 111 5T, ik, BENEHFEL,
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%, TEBE TRAHES, 23R4S “BEBEL BALXR® B8R0, &3+2FMiR
A, X “HERR BRERCLBRETUTHREZAN: TERTROERNCEERESE
%, MBREZATARBEAN, UASBE, ERE. A%¥. AFEEZE, HiEHAENRESERERHE
EHFHIAESENREZN, M—FFHREN—SFEWNEEMESHLRE.®

RBERE. MEEAKXBES IR —RIINAE, GF ERWES/ERKERT, ZEFRA
A, X BEREMNE, MAZEITRAGSSRRAYU, S5MTFRsRReRERT hER
R RBAMEABAST . FEXERMER G RAATL B RESEMIT . WM ERIRER
1, AEISHAEAATHRBANE . REAAERRS TR RERFAHENESER, B
BRE, BETAPEGTSHIEERE AR, WAESZ0F EIE CEBIELRME R E L3t o
FH . XL Zoohm . R, SR (E2A&SIHTEFEREIEMAXZE) MARMELEE
it

BR, MSPEMNEXRRC ARG TESL THE LBRASFHRE . MIE L E %L H
B, TERFEGRIBEERFREMURTIaEMmEMA “URAE" MBSk, B2, BED
i, A E A IE R R B AR A RIE SUAR RGN, BURE K BT 0 R E 24 43 L AR 5
it S GREENERAAEBRIEIRAE, UREHEEERIESCRBREREX KR AHE, 1
b, FEAIEERE R ERRE S ER AT RBE B AfTBUE R AL RE R, R, W EESE
B4ES, MARWEXGERR, EERMMEE., ASEERZRE, NARRATHYEENSEMNE
3, FORAEATRIITREAMRER, CEERERTREERER, HYREHR TR
HEREMAEFERL, B —RsRS, ENBFRMGREL, AXEhmE, TERMAT
ATk RIFA ) — S EARRE A,

= BRENTIRS “FERXER”

HARELTE (WIP) £2006 F£HEEREIMYS: (American Bar Association) Z4EH <K Wil-
liam H. Neukorn fERZMMSH—MEE TRMAEN, TEHR - EXEELSMEBINAF R,
HEMREXEaAERm, BMEm, ENEA—EW2mktEt. {ERTREMMEGESER
HiX (2015 EREMA 102 MERSHX) B “BIR7, HHEMYEE FRESHE, mMANE
HAEMAEN LR ERRE SN EWT £, B, AHEERFEXAMNEENH R “H
#E” (factor,ZLA\A) F, BHAT “EEEW” (absence of corruption) . “BLF 524" (order and
security) . “EHIPAT" (regulatory enforcement) ZFJLNLFHAMER, M4 MREREEZFHNAT —

@® £ W, Paul McCold, “The Recent History of Restorative Justice”, in Dennis Sullivan and Larry Tifft, eds., Handbook of Restorative Jus-
tice, London and New York: Routledge, 2006, pp.23-41; Tony F. Marshall, “Restorative Justice: An Overview”, Home Office, Research Devel-

opment and Statistics Directorate, 1999; [ R]RFE . (PHHERIMAEL? EE, MASEA)Y, (FHIMNEE) 2010 F5HSH, B
730-735 I,

@ SRE®, BFEX, F£730-7351; F®, REXH, $£364-366 W,
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BRANRMA, o “BIEAEFAT A" (accessibility and affordability) , “%&A NG HEAKEE"
(no unreasonable delay) . “H % FT" (effective enforcement) %%, HMLZFHMMW A, BEMEEEE
27 “BRENIESL” (classical orthodoxy) FBIEZAMYIE T EWA “HEHEELHAEN" (legal prag-
matism) {40, WHZRHARBERBITNIMAR “KFE” BRHBZMEBRIITILEMELL
AX. BMEREXRFBUAAKIFE, ErERARMEL A &840 U8 T8 I s 28 5 B 2 34l i e
K, MEERET L EVMMEENMEEELFREET AR RHBUFRIEE, RN,
TEH 2015 FE R “BHIRTRE” HTZ R, FMBEHES 10 &2, NEXREMNSE 21 K2 k; b
E M EBREITRXBHES 19 4, WEXEZE.®

FEt, DEBSHEN, ERETEARAK “IEX" SRR | Ml —5 d p s
B P WS, ANEZERRAT “FEERIENL" (informal justice) YEXNFFTiHEHE E
£, BRERMRELIRPA “HWEEE WitEZH. @

FROTTUAHFEX TR PEY “RFEX” # “FERXEX” B9h8, 800HE M
HXHEESFIE, 2015 F6 A, EEHAMREXTEOMEEEER, EHERERA (2015 4
ERER b, EPEM “REEX” BETEI, TEHE "REASHENILMA T (RREX
7.5) 1B 0.73 spHEETRE, BE “AEMIT (RREET.6) THAKBHEN0.48 2, &
“ONEMERMIEER ML FERILE” (impartial and effective ADRs) ((RBREE7.7) T, hRAKE
FEE[ 0. 52 4. {HFEIE, WiFRERAHRIF TR LR IAR B0 H A TS 3545 BE 7 B S B o [ AG
REFGBAR, ERFRAS, EFELIEMSH “E3HHIE" (interactive data) #ZH, F#
“EZREIX” (country radars) HEAFHAFEEE, BRHMEREER 7.6 P EIBLHE 0.73 41,
KBBERT.THRO.735HBEHEEC FHHBIEZHEARK, ROTEHER . nHkayFEH
#, REERBT R E XTI B4 ERE & BRI ER? Ba bR,
BEXRAX “FEREL” WHERBHEMAATI “REFIEX" HMAE? RITEZFRME, WREXT
“FIEXENL" MEEMAN “RFENL" BHEE, LEHEBHEHESARENIEEREUERHH
R AR R AN L

Hil, ZHAELTREAMEIK 102 MEZABXE “EREHE b, PERSHTRK,
fIFE 71 B, HPWERER=ZAXEN—RER, H—RF—EX "BUFUI [BREHFAHR] #
#4” (constraints on governmental powers) , PEEEEERHK 0.41 43, FELEK 102 MERAMBK F
HEBEE 87 il HRERE=FFE “JFMBIN" (open government) , XIEMEEWHEMARSEE,
FRIE RS H0R 0.43 47, HEB MRS 87 i, HREBMNER “HANF" (fundamental rights) , iX
HENEERAUETRER. F0. £LEMAEH, FEOEEA0.32 4, HAEHE Y £.0 A
AXAITEHABURERI AT RIS, MRENE -RBRETEEXE KR LK SER

@ Supra note ®, Rule of Law Index 2015.

@ Supra note ®, Rule of Law Index 2015, pp. 13, 160,

@® Supra note ®), Rule of Law Index 2015, p.76.

@ See hitp://data. worldjusticeproject. org/#groups/CHN, accessed July 2015.
@ Supra note @&, Rule of Law Index 2015, p.76.
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HAr, A EXTREIMERNGE S, 2EEMENERMEXNE =1 &K “fME”
15 i #1000 ARYEIXSE (Sl B iESM EERAR) Uik REREE, B, NETERMM
R 25 1 “ K" #HTWHIR. BHRAEXTEMBEREFR, IWAA, —HE “REHEA
IM#8#"” (Representative Population Polls, f&#8 RPP), B —H EFFiEM “EHB A LR ZBFHE"
(Qualified Respondents’ Questionnaires, fAFR QRQ) . TEBIGTREMIHEF, LRMWHHEH R T FH
FHBME, MXERE, M ERINHERTERECEN, B MITHE LR FH % F 1000
AEEANEH, HEAT, HETFHMEROFR2S 4, HAEXTERETENERHABRIELL
BHE, RAE/NMCALIE (ZREFHRENERESR). MH, X/ fALzZd, EERAHN G
(LA F], Hewlett Packard) %l A+, WfSMEEARNE (MMLP Group) HIERIW., BIALIEBUN
HA (NGO) A+, RAMNPE (THBIEKRY) WEFHE, BEERWTERIM, LER
EEIMARSS.© XBARNR—MIAERE,

AN R IE X TREN R AEXWHAR R, ZXBH—SREBHRNIZREBT (FE=
K) WATHER. MEEPEIEESERTAMEZORE, XWFFEARaE (RAESRAD
mAAERELEAORNAE 1%), EXRRPEZRU, W EMENE, W™Ek LR,
WA RPN R PBREEIEREADKNA A, Bt FIE X TR 2 Z AR Ffk
R, TEEE—HRTEWRE, BERITEHERBHIRMENE. BAHRAEXTEAGHE
ZEPTAHREMAARNFTEHAAEWER,© HRKEFSBMEREE, MRMRENE,

R ERR, HRIEXTRIBIR T EEEHERARE A —HITEME (Executive Direc-
tor) Juan Carlos Botero FIE fEBFF A (Principal Research Officer) Alejandro Ponce 31/, BIEEY
ZEMRABITLELINETF¥R, FENLTAET UM RBTE —ERNXEK, BETFERAHER
WITHIEZ ZRIGH, BFEMENAEETSFEWERB AL (Gin index) KHEBRIGHET
¥ (Worldwide Governance Indicators) , [A]&l&, tHRABITHESEHHSTLEHEERE, ki
EAE AL ERRAG T EE, MEMUEEMAS, MR EXTREHANNEZEREREHR
EEHEE, BEMi, K “REREAD” REZLEEY “BE” BHRERERERLER.
ISR, DS AR REBMEESERELGHBITEE B ITR (WMAEEN
NEE), WARKBEE ZRAUBELSANSHHRERITWEL? %I RETEE; 7T6E; ARTHE;
RATARE", £ “BWALTRE" B, X “REFER” EREANRESHE-RER: “An
R ERXOFERPOER - T T, ESEEERT —&MR, &7ENERZM T A%
i AFHESPRE; AFRHEEEAACEEORZGEERT R, BASE; AHE” @ HRIEX
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The Past and Present of the Chinese Civil and Criminal Justice Systems .
The Sinitic Legal Tradition from a Global Perspective Philip C. C. Huang - I +

This article starts with the entirety of the Chinese justice system”, past and present, to reconsider
informal justice (among the people) and formal justice (of the state) , emphasizing especially the interde-
pendence, overlap, and interaction of the civil and criminal justice systems. It then compares the justice
system to the analytical framework employed by the “Rule of Law Index” of the World Justice Project
(WJP), to bring out the similarities and differences between the “Sinitic Legal Tradition” and modern
Western justice, and also the sharp contrasts between Chinese mediation and Western Alternative Dispute
Resolution (ADR) . The purpose of the article is to demonstrate how a number of influential common as-
sumptions are mistaken, and how the Sinitic legal tradition remains important in contemporary justice, not
just of China but also the other major “East Asian civilization” countries. The purpose is to search for a path
that would go beyond the either/or binary opposition between the Chinese and the Western, and the past and
the present.

Key Words Sinitic Legal Tradition; Informal Justice; Formal Justice; ADR ( Alternative Dispute
Resolution) ; World Justice Project

Philip C. C. Huang, Ph.D., Chair Professor of Renmin University of China Law School and Professor of
History, Emeritus, UCLA.

The Incremental Constitution of the Ancient China and Its Territory SU L -28 -

China has long been a territorially large country, and historically evolved institutions of constitutional
importance governing the relationship between central and local governments. The feudalism of Zhou dynasty
was the earliest institutional effort, which paved the way for the transformation into a highly centralized sys-
tem for the next 2000 and more years. Another key institutional practice was the geopolitical concerns and
sensitivity in administrative division of the terrain so as to prevent risks of political separation. Finally, dy-
nasties adopted series of measures and developed an institutional framework for farmers of central China to
compete with nomads, and effectively promoted national integration in a broad historical perspective.

Key Words Ancient China; Constitution of Large Country; Relationship between Central and Local

Governments; Geopolitical Concerns; Unified Multi-ethnic Country
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